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The Autistic Self Advocacy Network (ASAN) appreciates the opportunity to provide
comments to DHS on their proposed rule on how they will determine whether or not an
immigrant is “likely at any time,” under Section 212(a)(4) of the Immigration and
Nationality Act (INA), to become a public charge. 1 ASAN strongly supports the Department
of Homeland Security (DHS)’s intent to craft public charge regulations that do not
discriminate against immigrants with disabilities to the extent possible under the law and
therefore provides recommendations.
ASAN is the nation’s largest nonprofit disability advocacy organization run by and for
autistic people. We seek to advance equal opportunity, access, and rights for all people with
intellectual and developmental disabilities (IDD), including immigrants with disabilities. 2
ASAN has long been invested in ensuring that the public charge rule is applied fairly and
without discrimination towards people with disabilities. This is because the public charge
rule arose from an ableist, racist, and eugenicist law enacted in 1880 and could be used to
exclude many immigrants with disabilities from the United States. 3 ASAN commented on
Public Charge Ground of Inadmissibility, 87 Fed. Reg. 10570, 10570 (Feb. 24, 2022)(to be codified at 8 C.F.R
§ 212, 8 C.F.R §245).
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the 2019 Final Rule when it was still an NPRM, objected to the finalization of the 2019 rule
when it was released, and provided information for the new DHS’ Advance Notice of
Proposed Rulemaking (ANPRM) released in August 2021.4
ASAN appreciates DHS’ efforts, in its rule discussion, to clarify how U.S. Citizenship and
Immigration Services (USCIS) adjudicators can use the proposed regulations in a
nondiscriminatory manner, for example, by recognizing during their determination that an
immigrant’s past history of long-term institutionalization might violate federal law.5
ASAN’s current comments therefore focus on aspects of the proposed rule that may
nonetheless have a potential negative impact on people with disabilities with the highest
need for long term services and supports and other services.
ASAN recommends that DHS either not consider public benefits or make significant
alterations to its proposed rule that reduce its potential impact on Supplemental
Security Income (SSI) recipients with disabilities and other recipients of “direct cash
assistance for income maintenance” as defined in this rule.
ASAN primarily recommends that USCIS not consider past or present receipt of public
benefits as relevant to the public charge determination. ASAN will discuss specific
problems with including long-term institutionalization at government expense in a later
section and will focus on the inclusion of Supplemental Security Income (SSI) and other
direct cash benefits in this section.
ASAN recommends excluding direct cash benefits from consideration (especially as a part
of the required “assets, resources, and financial status” factor or the “health” factor)
because use of any public benefit would harm people with disabilities who depend upon
direct cash assistance to remain eligible for the services they need to survive. There is no
explicit legal requirement to include public benefits. Section 212(a)(4) of the INA does not
require the consideration of benefits; the law instead requires only that USCIS consider five
mandatory factors and any affidavit of support submitted under U.S.C. §1182(a)(4)(B)(ii).6
ASAN appreciates DHS’ effort to reduce the proposed rule’s impact on these services by
removing Medicaid-funded home and community-based services (HCBS), as well as
ASAN Comments on Proposed Public Charge Rule, Autistic Self Advocacy Network (Dec. 11, 2018),
https://autisticadvocacy.org/2018/12/asan-comments-on-proposed-public-charge-rule/; ASAN Condemns
Finalization of the “Public Charge” Rule, Autistic Self Advocacy Network (Aug. 13, 2019),
https://autisticadvocacy.org/2019/08/asan-condemns-finalization-of-the-public-charge-rule/; ASAN
Comments on Public Charge ANPRM, Autistic Self Advocacy Network (Oct. 26, 2021),
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Medicaid generally, from consideration.7 Nonetheless, by including SSI in particular, DHS is
indirectly bringing the receipt of Medicaid-funded long term services and supports (LTSS)
back into the public charge determination - even when they are supports delivered in the
community.
Medicaid, as DHS is aware, funds the vast majority of HCBS provided and is the primary
payer for LTSS.8 In order to maintain eligibility for Medicaid, a person must meet specific,
stringent asset and income limits. While states are permitted some flexibility in setting
slightly higher income limits for individuals receiving HCBS, no state permits individuals
receiving HCBS to earn more than 300% of SSI, which was 222 percent of the federal
poverty limit in 2021.9 It is well-documented that individuals receiving Medicaid HCBS are
required to impoverish themselves in order to receive such services. 10 Additionally, asset
limits for SSI are nearly always only $2,000, which is lower than some state income limits
for HCBS. This means that for most people receiving Medicaid-funded services receipt of
SSI is effectively required in order to maintain access to their services.
While it is possible for beneficiaries who do not receive SSI and work full-time to remain on
Medicaid and receive HCBS via Medicaid Buy In Programs,11 these programs have
extremely limited uptake due to the complex eligibility requirements which are not easily
navigated by all people with disabilities. Many people with disabilities may not qualify for
their state’s program, as eligibility requirements vary from state to state. Some states do
not offer Medicaid buy-in programs at all. The practical effect of these limitations is that
most people with disabilities who rely on Medicaid-funded HCBS must also rely on SSI and
other cash assistance programs. Therefore, ASAN urges that receipt of these programs be
Id.
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removed from consideration, as to do otherwise would inevitably discriminate against
people with disabilities who require HCBS.
To the extent that DHS decides that it will instead continue to count “direct cash assistance”
benefits, ASAN proposes that individuals with disabilities who specifically use SSI or
another public benefit because they are individuals with disabilities, as contemplated above,
be excluded when DHS considers receipt of public benefits. ASAN does not believe that the
class of people who receive public benefits for this reason should be deemed more likely to
become a public charge solely because they need services to live.
ASAN does not consider this a perfect solution, as eligible immigrants with disabilities who
are not found eligible for these benefits on the basis of their disability or who do not
identify as having a disability may still be judged negatively due to their receipt of benefits
on another basis. For example, individuals with disabilities who receive Temporary
Assistance for Needy Families (TANF) benefits are receiving them because they qualify for
reasons other than disability. Nonetheless, ASAN provides this recommendation because it
is an improvement over considering these benefits without reference to their purpose in an
individual’s life.
While ASAN is aware that the receipt of public benefits would only be one factor that USCIS
considers when determining whether an immigrant is likely to become a public charge, and
that no factors by default would be weighted positively or negatively, USCIS decisionmakers are still likely to consider the receipt of public benefits negatively. 12 Additionally,
USCIS personnel may have high caseloads, and the adjudications will be performed using
paperwork as evidence. Therefore, we believe it is quite likely that adjudicators may
consider the receipt of public benefits in a vacuum or without determining the relationship
between one public benefit and another.

Eliminating the consideration of public benefits in individual public charge determinations,
would benefit the many immigrants with disabilities who rely upon these programs. We
recommend instead that USCIS limit the discussion to an immigrant’s financial
circumstances sans their receipt of public benefits, as is required by law. In situations
where the immigrant’s only income is public benefits, we recommend that this be recorded
neutrally without reference to specific benefits (such as by stating that the immigrant does
not earn income and having this fact, rather than the individual benefits, be considered
relevant to the determination).

87 Fed. Reg. at 10620 (“DHS will consider the current and/or past receipt of these benefits in the totality of
the noncitizen’s circumstances…”); 87 Fed Reg at 10622.
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ASAN opposes the inclusion of “long-term institutionalization at government
expense” among public benefits which are counted for the purposes of determining
whether, under a totality of the circumstances test, an immigrant is likely to become
a public charge.13
While ASAN appreciates DHS’ efforts to minimize the impact of the inclusion of this factor
on immigrants with disabilities and to specifically promote the use of HCBS, the Proposed
Rule nonetheless fails to adequately consider the circumstances surrounding most longterm institutionalization, in the United States and elsewhere.14
The vast majority of people currently receiving services in an institution do not actually
want to be in an institution. They are there because it is the only location that is required to
provide them with the LTSS they need to survive. Medicaid-funded HCBS are typically paid
for as optional benefits neither mandatory or available to all people.15 The services offered
may be critical supports that ensure the beneficiary’s survival or long-term health in the
community, such as personal care services, assistance with activities of daily living, and
mental health services.16 Nonetheless state Medicaid programs are allowed to place limits
on the number of people who can access some of these critical services- specifically
services offered under Medicaid waivers.17 As a result, hundreds of thousands of people
with disabilities have been waiting for years, on state waiting lists that can be tens of
thousands of people long, to access the community-based, long term services and supports
they need to live full, self-determined lives.18 While waiting, because these individuals must
87 Fed Reg. 10613.
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still receive care, their only options are to pay out of pocket for these services (an
unaffordable choice for most people with disabilities) , to rely on considerable and often
unsustainable unpaid support from their families, or institutionalization. Unless Medicaidfunded HCBS is made a mandatory benefit, there will therefore always be institutionalized
people with disabilities who want to receive HCBS rather than institutional services but
cannot get it. The same is just as true of immigrants with disabilities newly entering the
country with a past history of institutionalization. It is very unlikely that all or even most of
those in institutions in foreign countries were there of their own will, and not because they
could not otherwise receive care. In short, if the proposed rule continues to count past or
present long-term institutionalization at government expense, and public benefits are at all
considered in a negative fashion by decision-makers at USCIS, people with disabilities’ need
for LTSS will continue to be counted against them in a discriminatory manner, even though
receipt of HCBS is excluded.
Although we acknowledge and appreciate that DHS attempts to account for these problems
by requiring adjudicators to consider whether a person’s past or present
institutionalization would violate federal law, this provision also does not reflect the true
circumstances of institutionalized people and incorrectly assumes there are cases in which
institutionalization is ever required.19 ASAN firmly believes that there is no reason any
person with a disability needs to be institutionalized. Well-substantiated research evidence
exists showing that even those with the highest support needs and the most significant
disabilities, including cognitive and intellectual disabilities, can live in the community when
the supports and services they need are provided there, and that we all benefit from living
in the community.20
Given this, there is never a situation in which institutionalization is the “most integrated
setting appropriate,” and therefore all institutionalization at government expense, in our
view, would violate the Americans with Disabilities Act’s integration mandate as required
by Olmstead v. L.C, and thus federal law.21 Additionally, because the overwhelming
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majority of institutionalization occurs only because the person cannot obtain LTSS in any
other way, present-day institutionalization has bearing on the likelihood of future
institutionalization. USCIS decision-makers that predict institutionalization into the future
for a currently institutionalized person would be incorrectly assuming that the institution
is a proper placement and not a violation of federal law when, in fact, these individuals can
and should be receiving HCBS. ASAN can in fact think of only one situation in which such
institutionalization would not violate federal law- the rare circumstance where it is directly
chosen by the person with a disability. These rare instances are not frequent enough to
support the idea that an institution is sometimes “the most integrated setting appropriate,”
particularly as this information pertains to immigrants, who may have experienced
institutionalization outside the United States under very different circumstances. For all of
the reasons listed above, ASAN recommends that DHS not consider long-term
institutionalization at all.
Although we believe that the institutionalization provision above conflicts with this
commitment, ASAN appreciates DHS’ provision requiring that disability alone not be
considered to make someone more likely to become a public charge.22 ASAN
recommends, when adjudicators are weighing the “health” factor, that aspects of
health other than social determinants of health (and viewed only in a positive
manner) on overall wellness (which should be considered without reference to
disability to the extent possible) be rendered irrelevant to the “health” factor.
ASAN proposes the framing above for the “health” factor out of its understanding that DHS
wants to avoid considering disability alone as influencing the likelihood of an immigrant
being determined “likely to become a public charge.”23 Nearly all chronic, long-term health
conditions (including HIV, cancer, and other conditions) are considered disabilities, both
under Section 504 of the Rehabilitation Act and the Americans with Disabilities Act,
because they “substantially limit one or more major life activities.24 This limits the number
of ways that DHS can view the “health” factor that would not involve the consideration of
disability. Additionally, even if all disabilities are not considered relevant by themselves to
the public charge determination, their presence or absence may nonetheless inform how
decision-makers evaluate the “health” factor, due to all aspects of the immigrant’s profile
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being evaluated within the “totality of the circumstances.” 25ASAN proposes instead that
inequities in the health services available to different groups of immigrants, either in their
own country or otherwise, be considered social determinants of health26 reducing the
likelihood of someone being found inadmissible on public charge grounds. This will help
reduce any disparate impact racism and ableism present in the public charge
determination.
A policy is said to have a “disparate impact” when a facially neutral policy (i.e. a policy that
does not intentionally discriminate) nonetheless has a disproportionate impact on a
protected group and thus produces discriminatory results. The current proposed rule
would have just such an impact if decision-makers evaluated the “health” factor without
considering the health disparities faced by people of color in many countries. For example,
Black people are more likely to have disabilities and BIPOC are more likely to have chronic
health conditions than non-Hispanic whites in the United States. 27 BIPOC also tend to
receive poorer health care in the U.S. and get the worst illnesses more frequently, which
would impact the “health” factor even if disability were not considered at all. 28 The COVID19 pandemic’s unusually high impact on BIPOC communities in the U.S. is a particularly
salient example of how social determinants of health can impact and worsen the health of
those at a systemic disadvantage.29 Therefore, if immigrants of color experienced health
disparities of any kind, either in the United States or abroad, a failure to take these
disparities into account would bias the health factor’s evaluation against these immigrants.
Our proposal would help adjudicators avoid these disparate impacts and fairly evaluate the
health of immigrants of color.
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ASAN recommends, when issuing written denial decisions to applicants, that all
decisions describing the impact of each of the statutory minimum factors be written
in plain language or Easy Read format.
ASAN appreciates DHS’ intent to clarify and make its decision-making process transparent
to prospective immigrants by providing them with a written list of the reasons behind any
denial decision made by USCIS. 30 If DHS plans to do so, ASAN proposes that DHS create
versions of these decisions in a manner that can be read by immigrants with significant
cognitive disabilities. Immigrants, just like all other people, have people among them with
intellectual disabilities and other mental disabilities. Helping these immigrants understand
the documents they have received will improve the immigration process’ accessibility,
including for people who do not speak English well or do not read English at as high a level
as they speak it, which may be the case for some immigrants.
ASAN recommends that DHS’ materials aim for a third grade reading level or below, and at
a sixth grade reading level if this is not possible. Ideally, versions of each document DHS
sends immigrants should be rendered into an Easy Read format. Pictographic
comprehension aids known as icons, large print text, bulleted lists, conveying only a single
idea per sentence, defining important concepts within the text or in a definitions page, and
using easy-to-read text are all aspects of Easy Read that make a document more accessible.
ASAN’s resource “One Idea Per Line: A Guide to Making Easy Read Resources” explains
general ways of making Easy Read documents.31 Plain language may be an additional
option.32 We recommend that DHS consider converting the decisions into both plain
language and Easy Read.
If DHS decides to consider public benefits at all, ASAN recommends that
“government” be defined to encompass only federal and not state-level benefits.33
While we reiterate our recommendation to remove consideration of all public benefits,
should public benefits be continued to be considered, ASAN offers this recommendation to
minimize the number of immigrants impacted by the public charge rule. Under some
circumstances, immigrants may be eligible for state-level benefits, and rely on them, even
87 Fed. Reg. at 10699 (“Every written denial decision issued by USCIS based on the totality of the
circumstances set forth in paragraph (b) of this section will… specifically articulate the reasons for the
officer’s determination”).
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when they are not yet eligible for federal benefits. We want to encourage immigrants to
receive the maximum possible services and supports that a state has chosen to make
available, without fear of jeopardizing their status.
ASAN thanks DHS once again for the opportunity to comment on its proposed rule and to
help ensure that the “public charge” determination is as minimally discriminatory and
inequitable for as long as it continues to exist. For more information on ASAN’s positions on
public charge, please contact Kelly Israel, our Policy Analyst, at
kisrael@autisticadvocacy.org.

